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Legal Practice Act
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LPIIF
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Overview
The Role of the LPFF in the legal profession

Overview - There role of the LPFF in the legal Profession
The Legal Practitioners’ Fidelity Fund (LPFF) is a fidelity guarantee fund, which exists in terms of the Legal Practice Act 28 of 2014 which came into effect on 1 November 2018.
The LPFF exists to support consumers of legal services as well as legal practitioners by:

protecting the consumers of legal
services against loss resulting from
misappropriation of trust money or
property entrusted to the legal
practitioners in the course of their
practices

this protection encourages the
public to use services provided by
the legal practitioners with
confidence

in terms of the Act, the LPFF must
financially support legal regulation
and may, in the case of legal
education in the country, also
support such, and we continue to
do so in the interests of both the
public and the legal profession

The LPFF may also provide
professional indemnity insurance
cover to all South African legal
practices in respect of claims
arising from professional
negligence and this cover is
provided through the Legal
Practitioners’ Insurance Indemnity
Fund NPC (LPIIF)

Overview - There role of the LPFF in the legal Profession
The LPFF strives to uphold core mission:

Promote

Protect

Defend

Be responsive and accessible to claimants by
providing information as to the LPFF’s existence
and purpose

Promote access to, and confidence in, the
administration of justice by ensuring that victims
of such theft are promptly and fully
compensated for their loss

Function as a premier institution of civil society,
at all time observing the highest standards of
corporate governance and integrity in order to
promote public confidence in the probity, dignity
and status of the legal profession

Ensure, by the application of appropriate risk
management measures, that at all times the
LPFF has adequate resources, skills and
appropriate organisational structures to meets
its objectives and to minimise the risk to
consumers of legal services

Overview - There role of the LPFF in the legal Profession
The Board of the LPFF consists of the following persons:

five legal practitioners, one of
whom is an advocate referred to in
section 34(2)(b) of the Act

two persons, designated by the
Council, who, by virtue of their
qualifications, expertise and
experience in the field of finance,
and whose names are submitted
by the Independent Regulatory
Board of Auditors

two fit and proper persons
designated by the Minister

the new Board was constituted in
November 2020

Overview - There role of the
LPFF in the legal Profession

Trust
Account

2021

2020

Section 86(2) & (3)

177 440 753

325 898 455

R661 554 205

98 856 357

177 164 322

R118 602 826

276 297 110

443 062 777

R780 157 031

How we fund our operations below:

•

Section 86(4)
The collection of trust interest from section 86(2), (3) and (4) trust accounts

Total
•

2019

7/8ths of the LPFF’s section 86(2) and (86)(3) trust interest revenue is derived
from section 86(2) trust interest and the remaining 1/8th is derived from section
86(3) trust interest

Overview - There role of the
LPFF in the legal Profession
How we contribute to the legal profession and consumers of legal
services:

Activity

Value

Spent on practitioner support

R1.3bn

Spent on regulatory support

R1.3bn

•

Safeguarding the public against theft and fraud

•

Sponsoring funding of regulatory activities in the legal profession

Spent on bursaries for law students

R82.3m

•

Offering bursaries and grants to students at law faculties

Paid to regulators and the profession

R2.2bn

•

Providing financial support to the LEAD initiatives, and DeRebus
publication costs

Paid on claims

R1.5bn

•

Providing inspection services to regulators in large or complex matters

•

Number of claims made

7 284

Refunding recoverable bank charges in terms of section 57(2)(a) of the
Act

Contingent liability for claims at 31
December 2020 is

R1bn

•

Refunding audit fees, relating to the audit of legal practitioners’ trust
accounts

•

Protecting attorneys and advocates with professional indemnity insurance
cover

Part A
Requirements of Section 86

Requirements to operate
Section 86 trust accounts
•

Valid Fidelity Fund Certificates:

•

Section 84(1) requires “Every attorney or any advocate referred to in section
34(2)(b), other than a legal practitioner in the full-time employ of the South
African Human Rights Commission or the State as a state attorney or state
advocate and who practises or is deemed to practise—

•

a) for his or her own account either alone or in partnership; or

•

b) as a director of a practice which is a juristic entity,

•

must be in possession of a Fidelity Fund certificate.

•

Section 86(1) of the LPA states that: “Every legal practitioner referred to in
section 84(1) must operate a trust account”.

•

Upcoming LPC and LPFF Project

•

Stakeholder access to the FFC system, to assist in verifying whether a legal
practitioner has a valid FFC

•

Trust accounts must be held at the banks that have entered into banking
arrangements with the LPFF in terms of section 63(1)(g) of the Act

Requirements to operate
Section 86 trust accounts
(Cont’d)
•

Issues of non-compliance

•

During 2021 there were 2 500 legal practitioners operating trust accounts
without a valid FFC who are in contravention of section 84 of the LPA

•

Every legal practitioner practising must have a valid FFC in order to practise
and handle funds from or for clients and it is an offence, in terms of section
93(8) read with section 84(1) of the LPA, to practise without a valid FFC
and it precludes those practitioners from entitlement to any fee, reward or
reimbursement for legal services rendered, and it also means that clients will
not have the protection afforded by the LPFF

•

On 12 June 2020, the LPC issued a notice advising all legal practitioners
against practising without a valid FFC (Refer to attachment A7)

•

Practitioners who hold trust accounts and trust investments at banks that
have NOT entered into a banking arrangement with the LPFF in terms of
section 63(1)(g) will be in contravention of section 86(6) of the LPA as they
may not deposit money in accounts held at a bank which is not a party to an
arrangement as provided for in section 63(1)(g)

•

Practitioners holding section 86(2) and (86)(3) trust accounts with
Independent Financial Advisors who utilise the banks’ third-party
administration systems, where the IFA deducts an administration fee from
the interest, will be in contravention of the Act as 100% of trust interest vests
in the Fund and interest accrued on money deposited must be paid over to
the Fund

Requirements to operate section 86(2) and section 86(3) trust accounts
• Section 86(2) - Every trust account practice must keep a trust account at a bank with which the Fund has made an arrangement as
provided for in section 63(1)(g) and must deposit therein, as soon as possible after receipt thereof, money held by such practice on behalf
of any person
• Section 86(3) - A trust account practice may, of its own accord, invest in a separate trust savings account or other interest-bearing account
any money which is not immediately required for any particular purpose
• Section 86(6) - A legal practitioner referred to in section 84(1) may not deposit money, nor invest money in accounts held at a bank which
is not a party to an arrangement as provided for in section 63(1)(g)
• Section 86(7) - A legal practitioner referred to in section 84(1) must comply with the terms of an arrangement concluded between a bank
and the Fund as provided for in section 63(1)(g)

Comparison between the various types of trust
Legal Practice Act
Section 86(2)

Section 86(3)

Section 86(4)

Description

Money held or received on behalf of any
person

Money not for a specific client, funds in the trust
account – invest funds not immediately required

Money for a specific client for legal services rendered

Mandate

N/A

No client mandate – at the discretion of the legal
firm

Client mandate required prior to investment

100 % of interest earned due to the Fund
Interest paid to the Fund monthly on or
before the last day of the next succeeding
calendar month less recoverable bank
charges

100 % of interest earned due to the Fund
Interest accrued in respect of any period ending
on the last day of February in each year shall, on
or before the last day of May in that year, be paid
to the Fund less recoverable bank charges

VAT treatment of
recoverable bank
charges

If a firm is VAT registered the recoverable
bank charges, net of VAT can be offset
against trust interest. For law firms not
registered for VAT, the full amount of the
recoverable bank charge can be offset
against trust interest

If a firm is VAT registered the recoverable bank
charges, net of VAT can be offset against trust
interest . For law firms not registered for VAT, the
full amount of the recoverable bank charge can be
offset against trust interest. The banks rarely levy
bank charges against section 86 (3) trust
investments

Not applicable

Protection by the
Fund

Theft or misappropriation
covered by the Fund

Theft or misappropriation
covered by the Fund

Theft or misappropriation
covered by the Fund

Other legislation
/regulations

LPC Rules

LPC Rules

LPC Rules

Interest earned

5% of interest earned due to the Fund (S86)(5)(b)
5% of interest accrued on money deposited during the
course of a calendar month or on maturity shall be
paid over to the Fund on or before the last day of the
next succeeding calendar month. Any bank charges
will be for the client’s account and must be borne by
the client

Interest accrued on trust
banking accounts

Payment of trust interest –
sections 86(2) & (3) – (Cont’d)

How it should be paid?

•

Method of payment of trust interest
•

Legal Practice Act

Automated
Monthly
Transfer
System
(AMTS) – not
compulsory

Manual
payment by
practising
attorneys after
1 December
2018

Section 86(2)

Section 86(3)

Option elected by Legal
Practitioners

Not all banks have AMTS
on S86(3)

•

The banks automatically sweep the net trust interest
(gross interest less recoverable bank charges) to the
LPFF monthly. The VAT portion of the bank charges
will be debited to a charges or business account if the
practitioner is registered for VAT
Yes, for legal practitioners who do not opt to pay via
AMTS
Must be paid to a bank account nominated by the
LPFF.

Proof of payment and relevant reporting
templates are submitted to
lpareports@fidfund.co.za.

•

Manual payment
•

Must be paid to a bank account nominated by the LPFF

•

Proof of payment and relevant reporting templates are
submitted to lpareports@fidfund.co.za

•

The sample reporting templates will be shown in the next two
slides

Automated Monthly Transfer System
•

Option elected by legal practitioners (not compulsory)

•

S86(2) - The banks automatically sweep the net trust interest
(gross interest less recoverable bank charges) to the LPFF
monthly

•

S86(3) - Not all banks have AMTS on s86(3)

Issues of non-compliance
•

Non-compliance with Rule 54.14.16.1 and 54.14.16.3

•

Trust interest payments made by legal practitioners using incorrect
banking accounts (refer A5)

•

Few examples of non-compliance not reported in the audit reports
have been noted

Interest accrued on trust banking accounts – section 86(2)
Firm Name
Account type

LPA Section
86(2)

Reporting template S86(2)

Year
Month

Monthly Reporting Requirements – Practitioners trust account (Fidelity Fun Report)
Firm
Code

Trust account
number

Bank Name

Provisional
Council

Interest
rate

Totals

Month end balance/
closing balance

Gross credit
interest

Charges/transaction
VAT

Amount
Transferred/Net
credit interest

Interest accrued on trust banking accounts – section 86(2)
Firm Name
Account type

LPA Section
86(3)

Reporting template S86(3)

Year
Month

Annual Reporting Requirements – Practitioners trust account (Fidelity Fun Report)
Firm
Code

Trust account
number

Bank Name

Provisional
Council

Interest
rate

Totals

Month end balance/
closing balance

Gross credit
interest

Charges/transaction
VAT

Amount
Transferred/Net
credit interest

Interest accrued on trust
banking accounts – sections 86
(2) & (3)
• Section 86(5)(a): Interest accrued on money deposited in
terms of this section (S86) must, in the case of money
deposited in terms of—
• (a) subsection (2) and (3), be paid over to the Fund
and vests in the Fund
• Section 86(2) - 100% of trust interest accrued,
less approved recoverable bank charges must
be paid to the LPFF
• Recoverable bank charges – net of VAT for VAT
vendors
• Recoverable bank charges – total VAT inclusive
for non-VAT vendors
• Recoverable and non-recoverable bank charges
– to be dealt with under Part B
• Section 86(3) - 100% of trust interest accrued must be
paid to the LPFF

Payment of trust interest –
sections 86 (2) & (3)
• LPC Rule 54.14.16.1: All interest earned on a trust banking
account opened in terms of section 86(2) shall be paid over
to the LPFF on or before the last day of the next succeeding
calendar month
• Example: interest capitalised during the month of July
2021, should be paid to the LPFF on or before 31
August 2021
• LPC Rule 54.14.16.3: All interest earned on a trust banking
account opened in terms of section 86(3), before the last
day of February in each year, shall be paid over to the
LPFF, on or before the last day of May in that year.
• Example: for the financial year ending February 2021,
interest should be paid to the LPFF on or before 31
May 2021
• For any other financial year end interest should be
paid to the LPFF within 90 days of the year end

Benefits of section 86(3) trust investments
•

The LPFF Board resolved in June 2020 that interest earned on all three of the following trust accounts will be aggregated when determining the audit fee refund:
• Section 86(2)
• Section 86(3)
• Section 86(4)

•

Currently for every rand held in a section 86(3) trust account a practitioner holds seven rand in a section 86(2) trust account

•

On average the banks’ interest rates on section 86(3) call accounts are 2,5% higher than the section 86(2) trust accounts

•

The LPFF has been on a drive for several years now for practitioners to invest surplus trust funds in section 86(3) trust accounts to earn more interest

•

Over that last 18 months interest rates have dropped by 3% resulting in a significant drop in the trust interest income of practitioners as well as in the LPFF’s trust
interest income

•

With bank charges increasing and trust interest income declining practitioners are finding that the audit fee refund is substantially lower just as are their bank
charges refunds

•

Section 86(3) trust interest is only payable annually to the LPFF but can be paid monthly which we encourage you to do especially if you are on AMTS

•

With AMTS some months your section 86(2) trust interest exceeds your recoverable bank charges and in some months your bank charges exceed your trust
interest.

•

Section 86(2) trust interest must be paid monthly to the LPFF whereas section 86(3) trust interest only needs to be paid annually

•

So, by investing surplus trust funds in a section 86(3) call account your monthly trust interest will be more resulting in the following four benefits
• Increased trust interest income
• Increased refund of audit fees
• Increased trust interest income to offset recoverable bank charges against
• The ability to manage your cash flow by being able to offset your previous month/s excess recoverable bank charges against your section 86(3) trust
interest

Benefits of section 86(3) trust investments - no section 86(3) account
On AMTS and no section 86(3) account

Column 1

Column 2

Column 3

Column 4

Date

Interest earned

Bank Charges

Paid to LPFF

Shortfall in business account

31 Mar 21

1 000,00

800,00

200,00

0,00

30 Apr 21

1 600,00

900,00

700,00

0,00

31 May 21

800,00

1 200,00

0,00

-400,00

30 Jun 21

700,00

300,00

400,00

0,00

31 Jul 21

500,00

900,00

0,00

-400,00

31 Aug 21

1 200,00

800,00

400,00

0,00

30 Sep 21

900,00

1 500,00

0,00

-600,00

31 Oct 21

1 100,00

900,00

200,00

0,00

30 Nov 21

700,00

800,00

0,00

-100,00

31 Dec 21

1 100,00

900,00

200,00

0,00

31 Jan 22

1 400,00

1 500,00

0,00

-100,00

28 Feb 22

1 200,00

900,00

300,00

0,00

Totals

12 900,00

11 900,00

2 600,00

-1 600,00

Benefits of section 86(3) trust investments – with a section 86(3) account
On AMTS and section 86(3)
account paid manually

Column 1

Column 2

Column 3

Column 4

Column 5

Column 6

Column 7

Date

Section 86(2)
Interest earned

Bank
Charges

Paid to
LPFF

Shortfall in business
account

Section 86(3)
Interest earned

Paid to LPFF
monthly

Shortfall in business
account

31 Mar 21

1 000,00

800,00

200,00

0,00

700,00

700,00

0,00

30 Apr 21

1 600,00

900,00

700,00

0,00

800,00

800,00

0,00

31 May 21

800,00

1 200,00

0,00

-400,00

900,00

500,00

0,00

30 Jun 21

700,00

300,00

400,00

0,00

800,00

800,00

0,00

31 Jul 21

500,00

900,00

0,00

-400,00

1 200,00

800,00

0,00

31 Aug 21

1 200,00

800,00

400,00

0,00

400,00

400,00

0,00

30 Sep 21

900,00

1 500,00

0,00

-600,00

1 500,00

900,00

0,00

31 Oct 21

1 100,00

900,00

200,00

0,00

1 200,00

1 200,00

0,00

30 Nov 21

700,00

800,00

0,00

-100,00

1 100,00

1000,00

0,00

31 Dec 21

1 100,00

900,00

200,00

0,00

300,00

300,00

0,00

31 Jan 22

1 400,00

1 500,00

0,00

-100,00

400,00

300,0

0,00

28 Feb 22

1 200,00

900,00

300,00

0,00

1 000,00

1 000,00

0,00

Totals

12 900,00

11 900,00

2 600,00

-1 600,00

10 300,00

8 700,00

0,00

Calculation of benefits of
section 86(3) trust investments –
moving 50% from section 86(2)

Benefits of section 86(3) trust
investments – with a section
86(3) account
Total
Interest

Bank
charges

Due to the
LPFF

Paid to
LPFF

Interest Earned and paid
Section 86(2)

75 456,92

Section 86(2)

37 728,46

Section 86(3)

0,00

Section 86(3)

56 592,69

Section 86(4)

28 232,69

Section 86(4)

28 232,69

Shortfall
Sub total

23 200,00

11 900,00

11 300,00

11 300,00

Interest Earned and paid

0,00

103 689,61

Sub total

122 553,84

Recoverable bank
charges

15 180,22

Recoverable bank
charges

Net Interest

88 509,39

Net Interest

Audit fee

37 000,00

Audit fee

37 000,00

Audit refund
calculation

17 701,88

Audit refund
calculation

21 474,72

Audit fee refunded

17 701,88

Audit fee refunded

21 474,72

15 180,22
107 373,62

LPA requirements section 86 (4)
•

•

Section 86(4): A trust account practice may, on the instructions of any person,
open a separate trust savings account or other interest-bearing account for the
purpose of investing therein any money deposited in the trust account of that
practice, on behalf of such person over which the practice exercises exclusive
control as trustee, agent or stakeholder or in any other fiduciary capacity.
Section 86(5): Interest accrued on money deposited in terms of this section
must, in the case of money deposited in terms of—
•
•

•

(a) subsections (2) and (3), be paid over to the Fund and vests in the
Fund; and

•

•

The Banks may not allow these accounts to become overdrawn.

•

This deduction commenced from 1 March 2019 and applies to all interest
accrued on a client’s section 86(4) trust investment from 1 March 2019
irrespective of when the account was opened

•

The banks are required by the South African Revenue Services (SARS) to
issue an IT3b tax certificate to the legal practitioner or the legal practitioner's
client for the 95% interest earned on any separate section 86(4) trust savings
or other interest-bearing account

(b) subsection (4), be paid over to the person referred to in that
subsection: Provided that 5% of the interest accrued on money in terms
of this paragraph must be paid over to the Fund and vests in the Fund.

•

Section 86(4) trust savings or other interest-bearing accounts as contemplated
for by section 86(5)
•

•

The banks will deduct 5% of the gross interest accrued (monthly or on
maturity, whichever is applicable), on all section 86(4) trust savings or
other interest- bearing accounts, that vests in the Fund and will pay that
amount over to the Fund
The Board of the Fund has granted an exemption up until 1 March 2019
for the implementation of section 86(5)(b) of the Act, relating to the
transfer of the 5% accrued (monthly or on maturity, whichever is
applicable) on all legal practitioners’ section 86(4) trust accounts

The banks are required to remit such interest, as referenced above, to
the Fund within 11 (eleven) business days of the month following the
month in which the interest accrued

•

For example, if the interest for the month is R100, then the client will be
issued an IT3b for R95

The banks will issue an IT3b to the LPFF for 5% of the interest earned on the
section 86(4) account

•

For example, if the interest for the month is R100, then the IT3b will be
issued for R5

Payment of trust interest – section
86(4)
•

Method of payment of section 86(4)trust interest
•

The 13 Banks that have entered into a banking arrangement with the
Fund will automatically deduct the 5% from the interest earned on
the section 86(4) trust investment and pay the amount over to the
Fund on a monthly basis

•

NO MANUAL PAYMENTS ARE PERMITTED

•

Issues of non-compliance
•

Non-compliance with Rule 54.14.16.4

•

Trust accounts opened by practitioners and the banks using an
incorrect banking product results in the banks not sweeping the 5%
of trust interest accrued on section 86(4) trust investments to the
Fund resulting in the contravention of section 86 (7) - A legal
practitioner referred to in section 84(1) must comply with the terms of
an arrangement concluded between a bank and the Fund as
provided for in section 63(1)(g).

Interest accrued on trust banking
account –section 86 (5)(b)
•

Interest accrued on trust banking account
•

LPC Rule 54.14.16.4: Any interest referred to in section 86(5) of the
Act which relates to an account opened in terms of section 86(4) of
the Act, accrued on money deposited during the course of a calendar
month or on maturity shall be paid over to the Fund or its nominee on
or before the last day of the next succeeding calendar month.

•

LPC Rule 54.14.16.5 A legal practitioner shall be guilty of
misconduct if he or she fails to pay over, in accordance with this rule
54.14.16, any interest that vests in the Fund.

Part B
Recoverable and non recoverable bank charges

Recoverable and non-recoverable
bank charges
•

LPA Section 57(2)(a) – Subject to the provisions of this Act, the Fund may
be utilised for the following purposes:
•

(a) refunding the bank charges or any portion thereof paid by any
attorney, or an advocate referred to in section 34(2)(b)in relation to
the keeping of a trust account referred to in section 86(2) and (3).

•

Recoverable bank charges can be deducted from trust interest earned on
sections 86(2), 86(3) and 86(4) trust accounts

•

Treatment of VAT
•

Legal practitioners who are registered VAT vendors
•

•

Legal Practitioners not registered VAT vendors
•

•

Bank charges ex VAT should be deducted from trust interest
Bank charges incl VAT may be deducted from trust interest

Recoverable bank charges - Refer to A2
•

Monthly Basic Fee

•

Electronic Payment Fee

•

Electronic Payment Systems - Monthly Subscription

•

Unidentifiable Deposits-Tracing Fee

•

Cash Deposit Fees

•

Cash Handling Fees

Non-recoverable bank charges
•

•

Non-recoverable bank charges - Refer to A1
•

Bank Guarantees

•

Cost related to point-of-sale devices

•

Foreign Exchange Transactions

Issues of non-compliance
•

Practitioners deducting subscriptions and fees, charged by third
party debit order collection firms, from trust interest as recoverable
bank charges

•

Non-recoverable bank charges claimed against trust interest by legal
practitioners

•

Some auditors believe that they do not need to verify that legal
practitioners only claim recoverable bank charges against trust
interest and a guidance note has been issued to the audit profession

•

The same applies to legal practitioners who are on AMTS – legal
practitioners must ensure that only recoverable bank charges are
deducted from trust interest by the banks and the auditors also need
to verify that only recoverable bank charges are being offset by legal
practitioners

Banking arrangement
•

In terms of section 63(1)( g) of the LPA the Fund has entered into a banking
arrangement with 13 South African Banks
•

•

The Fund does NOT negotiate interest rates nor bank charges with
the banks

LPA - Powers and functions of Board - S63: (1) In addition to the powers
conferred upon it in this Act, and in the furtherance of the purpose of the
Fund, the Board may
•

(g) make an arrangement with any bank for the keeping of trust
accounts opened in terms of section 86(2) and for the investment of
money in separate trust savings or other interest-bearing accounts
opened in terms of section 86(3) and (4) to provide for one or more
of the following:
•

The payment of interest to the Fund on the whole or any part
of the money deposited in terms of section 86(2) and the
money invested in terms of section 86(3) and (4), as
contemplated in section 86(5);

•

the manner in which the Fund is informed of amounts held in
the accounts opened in terms of section 86(2), (3) and (4);

•

the auditing of interest calculations and account balances in
the accounts opened in terms of section 86(2), (3) and (4) in
the bank accounts; and

•

any other relevant matter;

Banking arrangement
•

The Legal Practitioners’ Fidelity Fund has entered into a banking
arrangement with the following banks:
•

Absa

•

Albaraka Bank

•

First National Bank

•

GBS Mutual Bank

•

Grindrod Bank

•

Access Bank (South Africa) Limited (Previously the Bank of Athens
and Grobank)

•

Habib Overseas Bank

•

HBZ Bank

•

HSBC Bank Plc

•

Investec Bank

•

Mercantile Bank

•

Nedbank

•

Standard Bank

Participating banks

Part C
Payment of unknown and unclaimed trust funds

Payment of unknown and/or
unclaimed trust money in terms of
section 87(4)
•

Before 1 November 2018:
•

•

Financial
year
ending

it was recommended that unknown and/or unclaimed trust monies be
paid over to the LPFF

From 1 November 2018:
•

payment to the LPFF in terms of S87(4)(a) became compulsory

•

LPA Section 87(4):
•

•

30
November

(a) Any money held in the trust account of a trust account
practice in respect of which the identity of the owner is
unknown or which is unclaimed after one year, must, after the
second annual closing of the accounting records of the trust
account practice following the date upon which those funds
were deposited in the trust account of the trust account
practice, be paid over to the Fund by the trust account
practice
(b) Nothing in this subsection deprives the owner of the
money contemplated in paragraph (a) of the right to claim
from the Fund any portion as he or she may prove an
entitlement to

•

must not be applied retrospectively in respect of deposits made prior to 1
November 2018

•

trust account practices with a financial period ending on or after 30
November 2020 were required to comply with the requirements of section
87(4)(a)

28
February

Date of
deposit

First annual
closing of
accounting
records

Second annual
closing of
accounting
records

On or before
1 November
2018

30 November
2018

30 November
2019

On 1
December
2018 but
before 30
November
2019

30 November
2019

30 November
2020

On or before
28 February
2019

28 February
2019

28 February
2020

Between 1
March 2019
and 28
February
2020

28 February
2020

28 February
2021

Payment
to the
LPFF
After 30
November
2019 but
before 30
November
2020
After 30
November
2020 but
before 30
November
2021
On or after
30
November
2020 but
before 28
February
2021
Before 28
February
2022

Payment of unknown and
unclaimed trust money in terms of
section (87)(4) – (Cont’d)
•

•

Do these trust funds form part of LPFF’s assets?
•

No, these trust funds do not form part of the LPFF’s assets

•

As at 31 December 2020, total balance of unknown and unclaimed
trust monies received by the LPFF is R207 million (net of refunds)

Process to pay unknown and unclaimed trust funds to the LPFF:
•

•

Legal practitioner to submit :
•

Firm’s cover letter

•

For unclaimed trust money: The spreadsheet indicating: Date
Received, Name of Client, Last Known Address, ID number
(if available), Firms File reference no, Amount Due .

•

For unknown trust money: The spreadsheet indicating: Date
Received, Deposit Description, Amount.

Legal practitioner will then receive LPFF’s banking details and reference
number to use for payment

Payment of unknown and
unclaimed trust money in terms of
section (87)(4) – (Cont’d)
•

The refund process when the rightful owner has been traced:
•

Written request to LPFF, by the firm

•

Firm’s covering letter requesting the refund on behalf of their client
should be submitted to the LPFF

•

The covering letter should be accompanied by:

•

•

affidavit from the client

•

certified copy of the client’s ID

•

the firm’s trust banking account details in order to make
payment into

On receipt of the written request:
•

The application is then recorded on our system

•

LPFF verifies information provided is correct

•

Payment is then processed

Monies held
in terms of
Section 86(2)

Monies held
in terms of
Section 86(3)

Monies held in
terms of Section
86(4)

R

R

R

Balance at
the
beginning of
the
period/year

XXX

XXX

XXX

XXXX

Unidentified
and/or
unclaimed
monies
received
into trust

XX

XX

XX

XXX

Monies
identified
and/or
claimed and
accounted
for

(X)

(X)

(X)

(XX)

Monies paid
to the Fund
in terms of
Section
87(4)(a)

(X)

(X)

(X)

(XX)

Total
R

Practitioners' Annual Statement of
Trust Account – section 87(4)
•

Annual Statement - Section 6 - Unidentified and unclaimed money held in
trust
•

Reconciliation of any money held in the trust account of a trust
account practice in respect of which the identity of the owner is
unknown, or which is unclaimed after one year, which must be paid
over to the Fund after the second closing of the accounting records
of the trust account practice following the date upon which those
funds were deposited in the trust account of the trust account
practice from 1 March 2020 to 28 February 2021

Part D

Annual audit report and practitioner’s annual statement

Common Errors made on the Legal
Practitioner’s Annual Statement on
Trust Accounts
•

On the trust interest reconciliation part of the Annual Statement on Trust
accounts, the opening balance of the current financial period and the closing
balance of the previous period, do not correspond

•

Payments made to the LPFF by practitioners, cannot be verified on the
records of the LPFF and proof of payment has to be requested

•

Calculation errors

•

Incomplete documents submitted

•

Unsigned annual statement and/or unsigned audit report

•

Submitting audit report and annual statement in outdated formats

Section 4 – Trust account interest reconciliation of interest earned on a firm’s
section 86 trust accounts
Interest earned on
Section 86(2) trust
accounts
(i)

Amount brought forward from the previous financial year in respect of interest earned on
monies deposited in terms of Section 86(2) and monies invested in terms of Section 86(3) of
the Legal Practice Act, No. 28 of 2014.

(i)

Amount brought forward from the previous financial year in respect of the 5% on interest
accrued on monies invested in terms of Section 86(4) of the Legal Practice Act, No. 28 of 2014.

(i)

Interest earned during the current year/period on monies deposited in trust banking accounts in
terms of Section 86(2) and monies invested in trust investment accounts in terms of Section
86(3) of the Legal Practice Act, No. 28 of 2014.

(i)

5% earned during the current year/period on interest accrued on monies invested in trust
banking accounts in terms of Section 86(4) of the Legal Practice Act, No. 28 of 2014.

(i)

Amount incurred during the current year/period in respect of refundable bank charges
(excluding VAT – firms not liable for VAT as vendors may include VAT)

(i)

Amount already paid over to the Fund during the period under review in terms of Section 86(5)
of the Legal Practice Act, No. 28 of 2014 is: (a schedule of the payments made is to be
attached).
Amount carried over to the next financial period in respect of interest earned on monies
deposited in terms of Section 86(2) and monies invested in terms of Section 86(3) of the Legal
Practice Act, No. 28 of 2014.

(i)

(i)

Amount carried over to the next financial period in respect of the 5% on interest earned on
monies invested in terms of Section 86(4) of the Legal Practice Act, No. 28 of 2014.

Interest earned on
Section 86(3) trust
accounts

5% on interest
accrued on Section
86(4) trust accounts

Submission of the Annual Audit
Report and Practitioner’s Annual
Statement
•

Trust account practices are required to submit their annual audit reports on
their trust accounts to their Provincial LPCs, where they practise, within 6
months of the closing of the financial period

•

The Audit Report comprises of 2 sets of documents, which must be
submitted together to the Provincial LPC

•

The Legal Practitioner’s Annual Statement on Trust Accounts contains, inter
alia the reconciliation of the trust interest and bank charges, the balance of
the trust creditors as well as trust money available

•

Any debit balance on the trust account would be shown here as well

Application for Refund of Bank
Charges and Audit Fees
•

The application for the Refund for Bank Charges and Audit Fees, is a
separate document and in order to prevent any delay in receiving the refund
payment, it is best lodged at the same time as the audit report

•

The lodging of a claim for the refund of the audit fees and bank charges, is
not compulsory

•

If no refund application is submitted, no refund will be received

•

Legal practitioners are encouraged to submit the Application for Refund of
Bank Charges and Audit Fees together with the audit report to prevent/avoid
delays in receiving a refund

•

A refund application is only approved and processed when outstanding trust
interest at the close of the financial period, has been paid to the LPFF

•

Any errors on the Audit Report and the Annual Statement will result in the
delaying of the finalisation of the audit report and the delaying of the
payment claimed as a refund from the LPFF

Common Errors on the Application
for the Refund of Bank Charges
and Audit Fees
•

Common issues that might affect or delay the refund of bank charges and
audit fees:
•

The Refund Application form is not signed by both the practitioner
and the auditor

•

The tax invoice of the auditor is not attached to the application form

•

The audit amount to be considered for refund, should be ex Vat
depending on the practitioner’s VAT status

•

If a practitioner is not registered as a Vat vendor, the amount to be
claimed as an audit refund can include VAT, provided that the
auditor provides written confirmation that the practitioner is not
registered as a Vat vendor

•

The confirmation letter of the auditor should be submitted together
with the Application for Refund of Bank Charges and Audit Fees

•

The Refund Application may only be processed once proof of
payment of outstanding trust interest is received

•

It is prudent to attach the proof of payment of the outstanding trust
interest when submitting the Application for Refund of Bank charges
and Audit Fees

Part D
The approach to investment practices’ audits

The approach to investment practices’
audits – rule 55
•

•

Legal practices investing in terms of the Rules should pay attention to the requirements
of the Rules as follows:
•

LPC Rule 55.1 – A firm shall be deemed to be carrying on the business of an
investment practice if it invests funds on behalf of a client and it controls or
manages such investments

•

LPC Rule 55.2 – A client shall include any person on whose behalf a firm invest
funds or manages or controls investments, whether or not such person is a client
of the firm

•

LPC Rule 55.4 – A firm carrying on an investment practice shall obtain an
investment mandate from each client. The form of the investment mandate shall
be substantially in the form of the Ninth Schedule to these rules and shall contain
a statement that the client acknowledges that moneys so invested DO NOT enjoy
the protection of the Fund

Legal practices who invest monies in terms of the rules are running an investment
practice and must ensure that they:
•

Are licensed to do so by the FSCA

•

Obtain a mandate from their client to invest his or her money

•

Always make an accurate classification of an investment

•

Explicitly disclose to the client that the investment is NOT protected by the Fund
and

•

Fully comply with the requirements of the FAIS Act

Part E
The approach to investing deceased estate and curator bonis
trust funds

The approach to investing deceased estate and curator bonis trust funds
•

•

•

A legal practitioner has a choice of either investing deceased estate funds in
terms of:
•

Section 86(4) of the LPA, or

•

Section 28 of the Administration of Estates Act

Section 86(4) of the LPA, investments are treated as follows:
•

The deceased estate funds generally flow through the legal
practitioner’s trust account before being invested in terms of section
86(4)

•

The interest accrued is subject to the 5% deduction in terms of section
86(5)(b) of the LPA

•

In either case above the funds will be covered by the Fund in the event of
misappropriation by the trust account practice as envisaged in terms of section
55 of the LPA as below:
•

Liability of Fund
•

Section 28 of the Administration of Estates Act investments are treated as
follows:
•

•

The deceased estate funds generally do NOT flow through the legal
practitioner’s trust account before being invested in terms of section
86(4)

The interest accrued is NOT subject to the 5% deduction in terms of
section 86(5)(b) of the LPA

•

The Fund is liable to reimburse persons who suffer pecuniary
loss, not exceeding the amount determined by the Minister from
time to time by notice in the Gazette, as a result of theft of any
money or other property given in trust to a trust account practice
in the course of the practice of the attorney or an advocate
referred to in section 34(2)(b) as such, if the theft is committed •

(a) by an attorney in that practice or advocate, or any
person employed by that practice or supervised by that
attorney or advocate;

•

(b) by an attorney or person acting as executor or
administrator in the estate of a deceased person; or

•

(c) by an attorney or person employed by that attorney
who is a trustee in an insolvent estate or in any other
similar capacity,

excluding a curator to a financial institution in terms of the
Banks Act, 1990 (Act No. 94 of 1990) or a liquidator of a mutual
bank in terms of the Mutual Banks Act, 1993 (Act No. 124 of
1993)

Accounting requirements
•

Section 87 Accounting
•

•

•

(1) A trust account practice must keep proper accounting records containing particulars and information in respect of—
•

(a) money received and paid on its own account;

•

(b) any money received, held or paid on account of any person;

•

(c) money invested in a trust account or other interest-bearing account referred to in section 86; and

•

(d) any interest on money so invested which is paid over or credited to it.

•

(a) The Council or the Board may, itself or through its nominee, at the cost of the Council or the Board, inspect the accounting records of any trust account
practice in order to satisfy itself that the provisions of section 86 and subsection (1) are being complied with.

•

(b)If on an inspection it is found that these provisions have not been complied with, the Council or the Board may write up the accounting records of the trust
account practice and recover the costs of the inspection and the writing up of the accounting records from the trust account practice concerned.

(2)

(3) For the purposes of subsections (1) and (2), “accounting records” include any record or document kept by or in the custody or under the control of any trust account
practice which relates to—
•

(a) money held in trust;

•

(b) money invested in terms of section 86(2), (3) or (4) and interest thereon;

•

(c) any estate of a deceased person or any insolvent estate or any estate placed under curatorship, in respect of which an attorney in the trust account practice is
the executor, trustee or curator or which he or she administers on behalf of the executor, trustee or curator; or

•

(d) the affairs of the trust account practice.

Questions

LPFF contact details
• Northern Provinces – ida.nchoe@fidfund.co.za
• Free State and Northern Cape – herman.rothman@fidfund.co.za
• Western Cape and Eastern Cape – thoraiya.karriem@fidfund.co.za

Thank You

• KwaZulu Natal – cynthia.naidoo@fidfund.co.za

